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154 BROWN vs. SIMONS ET AL. 

Supreme Judicial Court of New Hampshire. 

DAVID F. BROWN VS. JAMES SIMONS et al. 

Where the mortgagor's assignee offered to pay the mortgage-debt, at the Bame 
time producing the money in a pocket-book, a part of which was in bank notes, 
and the holder of the mortgage refused to receive it, without making any objec- 
tion to the amount or kind of money : held, that further proceedings were dis- 
pensed with, and that the tender was valid. 

A mortgagee in possession and taking the rents and profits, can acquire no title 
against the mortgagor or his assignee, by a purchase of the land at a collector's 
sale for the taxes upon it ; but he may add the sum paid for such taxes, to the 
mortgage-debt as expenses necessarily incurred in protecting the estate. 

Where the mortgagor sells portions Of the land at different times, that which he 
retains will, in equity, be held primarily liable for the whole debt ; and if not 
sufficient, the several parcels sold will be liable in the inverse order of such 
sales, beginning with the parcel last sold. 

Provided however, that the previous conveyances not registered, are subject to be 
postponed to subsequent registered conveyances. 

The release by the mortgagee of a portion of the land mortgaged with the knowledge 
of a prior sale of another portion, will operate as to such prior purchaser as a 
discharge pro tanto of the mortgage-debt. 

This is a bill in equity, alleging the purchase by Samuel An- 
drews of George W. Thayer, of a considerable tract of land in 
Manchester, valuable for building lots, on the 17th day of October, 
1855, and a mortgage back on the same day to secure the pay- 
ment of the price ; that the land was afterwards by said Andrews 
cut up into house lots, and the greater part sold at various times 
to different persons, and amongst others, one lot was sold to Otis 
Chamberlain, November 5th, 1856, and by him to the plaintiff, 
who now holds the same. 

That some of the deeds were recorded soon after they were 
given, and others not until subsequent conveyances were made and 
registered. 

That among these conveyances by said Andrews was one to A. 
P. Jefts of a large tract, of which said Thayer, then holding said 
mortgage, gave a release. 

The bill further alleges that the mortgage is still outstanding, 
and that the holder has made attempts to foreclose it upon the 
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whole property; whereas the parcels still retained by the mort- 
gagor, and those sold by him since the sale to the plaintiff's 
grantor, are, as alleged by the bill, of value sufficient to satisfy 
and discharge the entire mortgage-debt ; and the plaintiff claims 
that the holder of the mortgage should first be required to make 
application of those parcels before having recourse to the lot held 
by the plaintiff- 

The bill also states that Thayer, on December 28th, 1858, took 
possession of the mortgaged property for the purpose of foreclos- 
ing the mortgage, and afterwards, before September 1st, 1859, 
assigned the mortgage to the defendant Simons, and that in the 
fall of that year the plaintiff called upon Simons, produced the 
money, and offered to pay the entire mortgage-debt, but that 
Simons refused to receive it. 

The plaintiff also offers to pay the amount now due on the mort- 
gage, and also prays that a receiver may be appointed to sell the 
lands retained by said Andrews, and those sold by him since the 
sale, to plaintiff's grantor, and apply the avails thereof to the pay- 
ment of said mortgage-debt, and for such other and further relief 
as his case may require. 

The answers of Simons and sundry others who were grantees 
of said Andrews, admit the conveyances as stated in the bill, but 
Simons denies that the lands retained by Andrews, and those sold 
since the conveyance to plaintiff's grantor, are of sufficient value 
to pay the entire mortgage-debt — and denies that plaintiff offered 
to pay such debt, as stated in the bill, but claims that the mortgage 
has been duly and legally foreclosed upon the whole of the land. 

The answer also alleges that on the 15th day of January, 1859, 
a large portion of the mortgaged premises, including the plaintiff's 
lot, was sold by the collector of Manchester for the taxes of 1858, 
to the said Thayer, and the tax not having been paid within the 
year, the land was at the expiration thereof conveyed to him ; and 
afterwards, on the 17th day of February, 1860, was by him con- 
veyed to the said Simons, who now alleges himself to be the owner 
of the lot claimed by the plaintiff. 

The answer of Otis Chamberlain, the plaintiff's grantor, alleges 
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that at the time of the conveyance to him he had no knowledge, 
information, or suspicion of any incumbrance upon the lands ; and 
the answer of A. P. Jefts, one of said Andrews's grantees, states 
that when Thayer assigned his mortgage to Simons, he informed 
him that he had before released to said Jefts his claim by virtue 
of the mortgage upon the parcel sold to Jefts by Andrews. 

The case was heard upon the bill, answers, and proofs, and all 
further essential facts appear in the opinion of the Court. 

S. K Bell, for plaintiff. 

W. 0. £ S. G. Clarke, for Simons. 

The opinion of the Court was delivered by 

Bellows, J. — The denial in the answer of Simons of an offer 
to pay the amount of the Thayer mortgage is, we think, overcome 
by the testimony of the plaintiff and Isaac W. Fogg, which sus- 
tains the allegations in the bill. 

From their statements it appears that the plaintiff, in the pre- 
sence of Fogg, met the defendant Simons on the 27th day of 
December, 1859, and proposed to pay him the amount of the 
Thayer mortgage, and take an assignment of it ; that Simons 
declined the proposal, and the plaintiff then proposed to pay it 
without any assignment, and took out his pocket-book and offered 
to pay it, he having, as he testifies, the money with him for that 
purpose ; that Simons then said that this was no place to pay the 
money, it being out of doors and windy ; and thereupon the plain- 
tiff proposed to go to Simons's boarding-place near by and pay it, 
but Simons declined, and said he should not take the money until 
he had seen his brother ; and according to Fogg's account, on the 
plaintiff's asking Simons if he refused to take the money, he said 
he would not take it anyway. 

The weight of the evidence then is that the plaintiff had the 
money with him, took it out of his pocket, and offered to pay 
Simons the amount of the Thayer mortgage, without any con- 
ditions, and that Simons refused to take it, without making 
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any objection to the amount, or that the money was chiefly in bank 
notes. 

The answer of Simons denies any offer to pay, but admits a 
conversation about redeeming the mortgage, and says it was 
agreed to go to Manchester and see further about it. We think, 
however, that the weight of the evidence is against him on that 
point, and sustains the bill. 

Under these circumstances we think a further offer of the 
money was dispensed with, and that a valid tender was made : 2 
Greenl. Ev. § 603, and note 1 and cases cited ; Hazard vs. Loring 
et al., 10 Cush. 267 ; Parker vs. Perkins, 8 Id. 319 ; and Sergeant 
vs. Graham, 5 N. H. 440, and cases cited ; and we also think that 
all objection to the character of the money was waived: Cum- 
mings vs. Putnam, 19 N. II. 569. 

Assuming, therefore, that the money is ready in Court for the 
defendant Simons, as set forth in the amendment, the plaintiff has 
shown a title to redeem unless it be defeated by the sale for taxes 
set up in Simons's answer. Upon that point it appears that on 
December 28th, 1858, Thayer entered into possession of the land 
under process for the purpose of foreclosing the mortgage ; and 
January loth, 1859, the collector of taxes sold a part of the mort- 
gaged premises, including plaintiff's lot, to Thayer for the taxes 
of 1858, and not having been redeemed within the year, the said 
Thayer conveyed the same to Simous, to whom he had previously, 
on the 23d day of May, 1839, assigned the mortgage. 

• So that at the time of the sale and payment of the money for 
the taxes, Thayer was himself the holder of the mortgage, and in 
possession under it, although the taxes were assessed in April 
previous, and consequently before Thayer's entry. 

The payment then was necessary to protect the estate, and the 
amount paid might unquestionably have been added to the mort- 
gage-debt, as expenses necessarily incurred by the mortgagee to 
protect the estate : Godfrey vs. Watson, 3 Atk. 518 ; Washburn 
on Real Property 583, and cases cited ; Mix vs. Hotchkiss, 14 
Conn. 32 ; Williams vs. Hilton, 35 Maine 354 ; Page vs. Foster, 
7 N. H. 392 ; Kortright vs. Cady, 23 Barb. 497. 
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In fact, the mortgagee in possession holds the estate with duties 
and obligations analogous to those of a trustee, and is bound to 
make necessary repairs. Indeed, by the entry and taking posses- 
sion, he assumes the duties of a provident owner, and, in the 
nature of a bailiff to the mortgagee, is subject to an account for 
the profits: Powell on Mortgages 464; 4 Kent's Com. 167; 
Hughes vs. Williams, 12 Ves. 493, note a; Hunt vs. Maynard, 
6 Pick. 491. 

It is accordingly held that if such mortgagee procure the grant 
of a new term, after the expiration of the old one, it will be in 
trust for the mortgagor, and redeemed with the principal : Powell 
on Mort. 97, 98, and cases; 4 Kent's Com. 167. 

So, if he assign his mortgage to an insolvent person, he will be 
bound to answer for the profits still, for it is a breach of trust to 
assign such pledge to an insolvent person : 3 Bacon's Abr. 658 ; 
Powell on Mort. 467, and cases cited. 

Upon these principles we think that Thayer could acquire no 
title to the property mortgaged, or any part of it, by the purchase 
at the tax sale, while he was in possession and taking the rents 
and profits ; but we think it was clearly his duty to pay such taxes, 
and add the amount to the mortgage-debt. 

The bill sets out that a portion of the mortgaged land is still 
held by the mortgagor, and that other portions were sold by him 
after the sale to Otis Chamberlain, under which the plaintiff claims, 
and that these lands are suflicient to pay off the entire mortgage- 
debt, without touching the tract claimed by the plaintiff ; and the 
bill prays that those lands may be sold by a receiver, and the pro- 
ceeds applied to extinguish the mortgage ; and also prays for 
general relief. 

And the question is, whether the lands retained by the mort- 
gagor, and those sold since the conveyance under which the plain- 
tiff claims, ought first to be applied to the discharge of the 
mortgage. 

In respect to that which the mortgagor still retains, the law is 
well settled that it stands primarily liable for the payment of the 
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whole debt, 'while that which he has sold is chargeable only for 
the deficiency after the other has been applied. 

In principle it is much like the case where one creditor has 
security upon two funds, and another creditor upon one of them 
only ; and there a Court of Equity is constantly in the habit of 
decreeing that the first incumbrancer shall look first to the fund 
on which the other has no lien. 

If a mortgagor who had sold a part of the property should 
himself pay the whole debt, it is quite clear that he could not call 
upon his grantee for contribution, for he has merely paid his own 
debt. Nor could any one standing in his place as the heir, or 
person purchasing merely the equity of redemption, call for such 
contribution. 

In the case of the sale by the mortgagor, of all the mortgaged 
property to different purchasers at the same time, their equities 
must be regarded as equal, and each must contribute rateably to 
the discharge of the common burthen ; but if such conveyances 
are at different times, their equities, though equal as respects the 
mortgagor, are not equal as respects each other — because as the 
land last conveyed, while in the hands of the mortgagor, was pri- 
marily liable for the whole debt, it is not equitable that its charac- 
ter should be changed, and the charge upon it diminished by a 
subsequent conveyance ; and besides, if the equities were to be re- 
garded as equal, that of the first purchaser is prior in point of 
time, and neither having the legal title, the maxim qui prior est in 
tempore, potior est in jure, must apply. This doctrine is established, 
we think, by a great preponderance of authority : Washburn on 
Real Property 570, and cases cited ; 4 Kent's Com. 179, notes a 
and 1 ; Clowes vs. Dickinson, 5 Johns. Ch. 240 ; James vs. Hub- 
bard, 1 Paige Ch. Rep. 234; Jenkins vs. Freyer, 4 Id. 53; Q-uion 
vs. Knapp, 6 Id. 35 ; Patty vs. Pease, 8 Id. 277 ; Skiel vs. Spra- 
ker, 8 Id. 195 ; Schryver et al. vs. Teller et al., 9 Id. 173 ; Howard 
vs. Halsey, 4 Sandf. 565 ; La Farge Ins. Co. vs. Bell, 22 Barb. 
54 ; Cfates vs. Adams et al., 24 Vt. 71 ; Chase vs. Woodbury, 
6 Cush. 143 ; Blake vs. Morse, 3 Halst. Ch. 509 ; Shannon vs. 
Marselis, 1 Saxton N. J. Ch. Rep. 413, 421 ; Henklee vs. Allstadst, 
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4 Gratt. 284 ; Jones vs. Myrick, 8 Gratt. 179 ; Britton vs. Updike, 
2 Green. Ch. Rep. 125 ; Wiehoff vs. Davis, 3 Id. 224 ; Hilliard on 
Mort. 237, and cases cited. 

It is true that doubts of this doctrine are expressed by Mr. 
Justice Story, in 2 Eq. Jur., § 1233, and a different rule seems 
to have been adopted by the Vice-Chancellor in Barnes vs. Boo- 
ster, 1 Younge & Coll. 406, and it is held otherwise in Kentucky, 
Dickey vs. Thompson, 8 B. Mon. 312. Yet we think the weight 
of authority is strongly in favor of the rule we have stated, and 
we think that upon principle the last purchaser cannot be regarded 
as standing upon the same ground as the first. 

In Hartly vs. 0' Flaherty, Lloyd & G., Cases temp. Plunket 216, 
Lord Plunket holds that " if a mortgagor sells a portion of his 
equity of redemption for valuable or good consideration, the en- 
tire residue undisposed of by him is applicable, in the first in- 
stance, to the discharge of the mortgage, and in ease of the bond 
fide purchaser ; and it is contrary to any principle of justice to 
say that a person afterwards purchasing from that mortgagor shall 
be in a better situation than the mortgagor himself in respect to 
any of his rights." 

If, however, at the time of the subsequent conveyance by the 
mortgagor, the grantee has no notice of the prior conveyance, in 
fact, or constructively (the same not having been registered), such 
subsequent grantee ought not to take the land so granted, subject 
primarily to the whole debt ; on the contrary, as the prior grantee 
has failed to record his deed, and thus give notice of the true state 
of the title, the subsequent grantee, unless otherwise notified, may 
rightfully regard the land which is thus apparently in the hands 
of the mortgagor, as primarily liable for the whole debt. 

It is true that the first grant by the mortgagor of a part of the 
property, does not, in terms, impose a lien upon what is left ; but 
in effect it creates upon it, as between the parties, a new incum- 
brance, and makes it liable, primarily, for the whole debt, as much 
aa if such mortgagor had mortgaged it to such purchaser to in- 
demnify him against the original mortgage. 

It makes a case, then, that clearly comes within the spirit of 
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our Statute of Enrolments, which is designed for the security of 
subsequent purchasers and creditors, to give notice of all convey- 
ances of any estate in lands, whether legal or equitable : 1 Story's 
Eq. Jur. § 403 ; Parkest vs. Alexander, 1 Johns. Ch. Rep. 398 ; 
4 Greenl. Cruise's Dig. 448-452, and notes ; General Ins. Co. vs. 
U. S. Ins. Co., 10 Md. 517 ; Brush vs. Weare, 15 Pet. 113. 

The Middlesex Register Act, which requires to be enrolled " all 
deeds and conveyances," was held to extend to every species of 
deed or instrument by which lands may be conveyed or affected ; 
and therefore an appointment under a power is considered as a 
conveyance within the register acts : 4 Greenl. Cruise's Dig. 448; 
Serafton vs. Quincy, 2 Ves. Sen. 413. In that case it was con- 
tended that this deed was not a separate conveyance, but only the 
execution of a power under a deed that was registered ; but the 
Court held that if this construction was to prevail, there would be 
an end of the registry law, for by this means a secret deed might 
be set up to defeat him who had registered before, and the Court 
say the case is clearly within the mischief recited, which is to 
prevent a party from being defeated by a secret or pocket deed. 
In Brush vs. Weare, before cited, the Court, in discussing the 
general doctrine of notice, lays it down that " no principle is bet- 
ter established than that a purchaser must look to every part of 
the title which is essential to its validity." 

And, again, it is laid down in the same case, that " the law re- 
quires reasonable diligence in a purchaser to ascertain any defect 
of title. But when such defect is brought to his knowledge, no 
inconvenience will excuse him from the utmost scrutiny." 

In accordance with such views, it was held in Reeder et al. vs. 
Barr et al., 4 Ohio 458, that where a patent was issued to Newell, 
the assignee of Henson, Reeder's administrator, a subsequent pur- 
chaser was charged with notice of the equitable rights of the heirs 
of Reeder, because, by the laws of Ohio, an administrator has no 
power, unless authorized by the Court of Common Pleas, to con- 
vey an interest in land. So in Brush vs. Weare, it was held that 
as the executor had no power of sale, unless given him by the 
will, the purchaser was bound to look into the will and see if such 

Voi. XII.— 11 
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power was given. See also Backman vs. Oharlestown, 42 N. H. 
134. If the first conveyance by the mortgagor after the mort- 
gage, is duly registered by the grantee, he has done all that he 
can do to give notice of the new burthen that is thereby thrown 
upon the part which is retained by the mortgagor ; and a second 
purchaser, charged as he clearly is with notice of the mortgage 
upon the whole land when the deed is registered, and knowing that 
the extent of the burthen upon his own purchase must depend 
upon the fact of there having been a prior conveyance by the 
mortgagor, would, upon due inquiry, and in the exercise of rea- 
sonable diligence, be led by the record to a knowledge of the true 
state of the title, and the extent of the incumbrance upon the 
land conveyed to him. This he is directly interested to know, and 
the first purchaser has placed the means of knowledge reasonably 
within his reach, and it is his own fault if he neglects to avail 
himself of it. 

In the examination of the title to the part he proposes to buy, 
he is led directly to the original mortgage, and he finds that his is 
but part of an entire tract in which his grantor has only a right 
of redemption, and which was originally subject to a common bur- 
then, but liable to be affected by a prior sale of another part of 
the entire tract. 

Under such circumstances, the different parcels of the tract 
mortgaged cannot, we think, be regarded as separate and distinct, 
so as to relieve him of the duty to inquire into the title to the 
other part ; but we think that, in examining the title to the part 
he proposes to buy, he is led directly to a deed that puts him on 
inquiry as to the remaining part of the land : 2 Fonbl. Equity, B. 
3, Ch. 3, s. 1, note ; 4 Greenl. Cruise Dig. 452, note ; Parkest vs. 
Alexander, 1 Johns. Ch. 398. In accordance with these views is 
the doctrine of Chase vs. Woodbury, 6 Cush. 143, where a mort- 
gagor conveyed the whole of the mortgaged property to S. & R., 
to each an undivided half; and S., having recorded his deed, con- 
veyed his half to C. before the deed to R. was registered ; and, 
upon the payment by the representative of R. of the whole mort- 
gage-debt, it was held that he could not require contribution of 
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C, because C. had purchased without any notice of the sale to R., 
and might therefore rely upon the other half, being first holden 
for the whole debt ; although, had the deed to R. been recorded, 
it would have been notice of a lien on the land sold to S. equally 
with the other ; but the failure to record it was a failure of one 
claiming an incumbrance, to wit, a lien on the estate for a contri- 
bution for one-half of the money he might pay to redeem it ; and 
this, the Court held, stood upon the same footing as if R. had a 
mortgage from the first grantor, which he had failed to record. 

The result of this case is, that a party purchasing a part of an 
estate under mortgage, would be charged with notice of a regis- 
tered conveyance of another part, when the effect would be to 
render his part so purchased liable to contribution equally with the 
other — and for the same reason he would be charged with such 
notice in a case where the effect would be to make his purchase 
primarily liable for the whole debt. The case of Chase vs. Wood- 
bury is directly in point, and fully sustains the views we have ex- 
pressed. 

It is true, it has been suggested that this right to have first 
applied the lands remaining in the mortgagor's hands and those 
last sold is a mere equity, and not a lien or incumbrance that 
comes within the provisions of the register laws — and so it is 
directly held in Ellison vs. Pecare et al., 29 Barb. 333, and there- 
fore it was decided that the deed first delivered would take prece- 
dence over a subsequent deed of another parcel, although the 
latter was first recorded. 

In this case, however, it appeared that neither of these pur- 
chasers had knowledge of the original mortgage at the time of 
their purchase ; and the Court expressly decline to give an opinion 
as to the result, had the second purchaser known of the existence 
of the mortgage, and had examined the records, and, finding no 
previous conveyance, had been induced to buy, supposing in good 
faith that he was the first purchaser ; in which case, it is said, 
there would be some show of equity in favor of the second pur- 
chaser. 

In the case of La Farge Fire Ins. Co. vs. Bell, 22 Barb. 54, it 
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was held, upon much consideration, that the Register Act, which 
provides that "every conveyance not recorded shall be void against 
a subsequent purchaser in good faith of the same real estate, or 
any portion thereof, whose conveyance shall first be duly recorded," 
does apply to the equitable right which is acquired by a pur- 
chaser of a parcel of the mortgaged property, to have the residue 
first applied to the payment of the mortgage-debt, and that such 
equitable right will not be defeated by a prior conveyance of that 
residue, unless it be by deed duly recorded, or other notice, at the 
time of his purchase — and the reasons assigned for this doctrine 
are in no degree shaken by the subsequent case of Ellison vs. 
Pecare, which appears to have been decided without any examina- 
tion of the case of Ins. Co. vs. Bell. 

Indeed, it is difficult to see how any other result can be reached. 
The deed of a parcel of the tract mortgaged carries with it a well- 
established right to require the mortgagee first to exhaust the 
residue in the hands of the mortgagor before applying the parcel 
so conveyed ; and whether this right can be enforced only in equity 
or not, it is clearly a substantial interest in such residue, and one 
which it is the policy of the registry laws to protect. See Mont- 
gomery vs. Dorion, 6 N. H. 255; French vs. Gray, 2 Conn. 108 ; 
4 Kent's Com. 456 ; Brown vs. Manter, 22 N. H. 468. 

Our opinion therefore is, that the plaintiff has still the right to 
redeem the mortgage held by the defendant, Simons, as the as- 
signee of Thayer. 

That the purchase, by Thayer, at the tax sale, cannot be set up 
against the title of the mortgagor, and that the lands still retained 
by the mortgagor shall first be applied to the discharge of the 
mortgage ; and if not sufficient, that the parcels sold by him shall 
be applied in the inverse order of the times of such Bales, begin- 
ning with the parcel last sold — provided, however, that previous 
sales not registered are subject to be postponed to subsequent regis- 
tered conveyances, upon the principles before stated. 

And we are also of the opinion that a release by the mortgagee 
of a part of the land, with notice of the sale to plaintiff's grantor, 
will operate, as to the plaintiff, as a discharge pro tanto : Guion 
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vs. Knapp, 6 Paige Ch. Rep. 43 ; Patty vs. Pease, 8 Id. 285 ; 
Ins. Co. vs. Bell, 22 Barb. 54; 1 Washburne on Real Property 
572, and cases cited ; Taylor vs. Maris, 5 Rawle Rep. 51 ; and 
these cases go to the point that without such notice such release 
will not be a discharge. 



We are indebted to the courtesy of 
Mr. Justice Bellows for the foregoing 
opinion, in which it is but justice to say 
that a very interesting and important 
question is very carefully considered. 
It is not a little surprising to us, that a 
proposition which seems to rest upon 
principles so obvious, and at the same 
time so simple and elementary, should 
have encountered so much doubt and 
hesitation in regard to its acceptance 
and application. 

Ever since the time of Harbert's Case, 
3 Co. Rep. 11, it seems to have been 
regarded as clear law, that if an incum- 
brance rests upon three acres, and one 
be sold to A., and another to B., and the 
third descends to the heir, who dis- 
charges the incumbrance, he will not be 
entitled to contribution from A. and B., 
"for he sits in the seat of his ancestor." 

This general principle runs through 
all the English cases in equity, where 
any such question has been raised, 
lord Eldon, Chancellor, argues it at 
considerable length in Aldrich vs. Coop- 
er, 8 Vesey 382, 395, but not without 
something of his lordship's usual hesi- 
tation. It seems to be based upon the 
familiar doctrine, that where two claim- 
ants stand in equal equity, except that 
one may go against either of two or 
more securities or funds, while the other 
has not the right to go against them all, 
the former will be decreed in equity 
first to exhaust the security against 
which the other has no claim. This is 
a rule of equity jurisprudence too long 
established and too familiar to require 
the support of authority : Macreth vs. 



Symmons, 15 Vesey 329 ; Rimmer vs. 
Bayne, 9 Vesey 209, where the rule is 
stated and explained; and the early 
cases cited and reviewed by two of the 
most eminent of the English equity 
judges, Lord Eldon and Sir William 
Grant. 

The only question which has ever 
been made in regard to the point, is 
whether the rule has any just and proper 
application to the case of successive 
purchasers of portions of the equity of 
redemption. The weight of authority, 
both in England and America, seems to 
be decidedly in favor of the opinion that 
it is precisely applicable to cases of that 
character. In the case of Averall vs. 
Wade, Lloyd & Gould 252, Lord Si. 
Leonards, then Chancellor of Ireland, 
reviews the cases at length, and comes 
to the conclusion that a judgment lien, 
under similar circumstances, rests upon 
the portion of the land retained longest 
by the debtor, and that the portions first 
sold are exonerated in the order of the 
conveyances. Lord Plunket, Chan- 
cellor of Ireland, had recognised the 
same rule in an early case, and Lord 
Redesdale, while Chancellor of Ire- 
land, in the case of Hamilton vs. Royse, 
2 Sch. & Lef. 315, held "that the rule 
is very clear. A purchaser takes subject 
to all the equities to which the vendor 
was subject, and of which the purchaser 
has notice." The same principle is re- 
cognised and carried to its extreme 
verge, in Greenwood vs. Taylor, 1 Russ. 
& Ry. 185. 

This subject is elaborately discussed 
in the American notes to Aldrich vs. 
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Cooper, 2 Lead. Eq. Cas. 217, by Messrs. 
Hare and Wallace, and with the same 
conclusion. The doctrine seems to be 
recognised in most of the American 
States where this precise point has been 
made, most of which are referred to by 
the learned judge in the preceding 
opinion. 

The only difficulty in regard to the 
rule is that it admits of many excep- 
tions and qualifications, which require 
some degree of watchfulness, lest it be 
so applied as to produce injustice. 

1. It is sometimes made a question 
whether the contract of the mortgagee 
can be so far qualified, by subsequent 
negotiations of the mortgagor with third 
persons, with whom the mortgagee has 
no privity, as to require him to take 
his satisfaction out of a portion of the 
premises, when his contract extended 
equally over the whole. And many 
cases have refused to make even an ap- 
portionment of the mortgage-money 
among different parts of the land sold 
to different persons, upon the ground 
that it tended to abridge the remedy of 
the mortgagee. This is true to a certain 
extent. The mortgagee cannot be re- 
quired to apportion his security, or go 
exclusively against a portion of his in- 
demnity, if he will be liable thereby to 
render his security less available for the 
enforcement of the payment of his debt. 
But in such case, the subsequent incum- 
brancer must pay the amount due the 
first incumbrancer, and be subrogated 
to his rights, and thus be enabled to 
enforce the collection against that por- 
tion of the security against which he 
had before no lien. The rule therefore 
needs this qualification, that the first 
incumbrancer is only required to go 
against the fund not covered by the 
subsequent incumbrance, when that can 
be done without abridging his security. 
Where that will be the result, the second 



incumbrancer may be subrogated to his 
rights, and thus obtain the benefit of the 
same equity. 

2. Where the purchaser of a portion 
of the mortgaged premises is still owing 
the mortgagor for the purchase-money, 
especially when it is secured by way of 
mortgage or lien upon the land, he has 
no such perfected equity as will enable 
him to require the mortgagee to go ex- 
clusively against the other portion of 
the security. For if he is compelled to 
pay all or a portion of the incumbrance, 
to relieve his portion of the land, he 
will be subrogated to the rights of the 
mortgagee, and by that means, and the 
unpaid purchase-money, it will be fully 
in the power of a court of equity to 
protect him in all his equitable rights : 
Allen vs. Clark, 17 Pick. R. 47. 

3. So also where the purchaser of a 
portion of the land takes it subject to 
the incumbrance, making it his own 
debt, he acquires no equity against the 
mortgagee superior to that of the mort- 
gagor, since he merely steps into his 
place. 

4. So, too, the purchaser of a portion 
of the land has no claim to compel the 
mortgagee to go against the mortgagor, 
upon his personal obligation to pay the 
money due, before resorting to the land, 
since the rule was never construed to 
extend so far as to require the mortgagee 
to relinquish his entire claim upon the 
land, and thus deprive himself wholly 
of all benefit of a portion of his entire 
securities, for the benefit of subsequent 
incumbrancers : Cherry vs. Monro, 2 
Barb. Ch. R. 618. 

5. There are doubtless many other 
qualifications of the rule, one important 
one of which is discussed in the princi- 
pal opinion, that the equities of the 
successive purchasers of portions of the 
land depend upon notice of all the prior 
sales having come, either expressly or 
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constructively, to each subsequent pur- 
chaser. 

With these and other necessary quali- 
fications, it seems clear that the equita- 
ble rule that each prior purchaser of a 
portion of the land mortgaged at its full 
value, with a covenant or contract, ex- 
press or implied, for indemnity against 
the whole mortgage resting upon the 
land so purchased, may claim, in a 
court of equity, that the mortgagee be 
decreed first to exhaust his remedy 
against the land remaining in the mort- 
gagor at the time of his purchase, so far 
as that can be done without impairing 
essentially the efficiency of the security, 
and that where that cannot be effected 
without such impairment of the security, 
it will be transferred to the subsequent 
incumbrancer, by way of subrogation, 
upon the payment of the amount due 
the first incumbrancer. And as a neces- 
sary corollary of this doctrine, if the 
mortgagee release a portion of the land 
after he has notice, either express or 
constructive, of the transfer of any 
portion of the land by the mortgagor, 
it is, as to such purchaser, a release of 
his security pro tanto. This rule seems 



to have been adopted in New York, 
Skeel vs. Spraker, 8 Paige 195, Patty 
vs. Pease, Id. 277; in Vermont, Lyman 
vs. Lyman, 32 Vt. R. 79; in Maine, 
Sheperd vs. Adams, 32 Maine R. 63 ; in 
Massachusetts, Chase v. Woodbury, 6 
Cush. R. 143 ; in Georgia, Carter vs. 
Neal, 24 Ga. R. 346; in New Jersey, 
Shannon vs. Marselis, 1 Saxton N. J. 
Ch. R. 413, 421 ; and there are doubt- 
less others. In Iowa, in Bates vs. 
Ruddick, 2 Clark 423, it seems to be 
considered that while equity requires 
the land in the hands of the vendor to 
be first charged, the same equity does 
not extend to the purchaser of the later 
portions of the land. This is certainly 
a misapprehension. For if the land in 
the hands of the mortgagor is first 
chargeable, of which there is no reason- 
able ground to doubt, it seems to us im- 
possible to relieve it from that prior 
lien by transferring it to a third party, 
with full notice of all the facts. This 
would be at variance with the whole 
system of equity law. We might pur- 
sue the question further, but we forbear 
I. F. R. 
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Where a creditor of F. had insured his life for a sum not exceeding his debt, and 
before F.'s death, the cause of action upon the debt was barred by the Statute 
of Limitations : Held, in an action by the insured against the insurance com- 
pany, that he was entitled to recover. 

In such a case, the debt still exists and is not extinguished as in the case of pay- 
ment. 

In a contract of life insurance, it is enough that the party effecting the policy has 
an insurable interest at its inception, and it is not required that the interest 



